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Strengthening the Policy Making Capacity of the Bujarian
Judicial System

A project of the Centre for Liberal Strategiesfi&an cooperation with the Supreme
Judicial Council and the Embassy of the United Kimm to Bulgaria

The goal of the project is to examine the practickslata-collection, reporting, and
analysis of performance data in the Bulgarian jiadlisystem, and to introduce a list of
key indicators which will track this performancehig will both make the functioning
of the judiciary more transparent to the publicd grovide a more precise policy-
making instrument to the Supreme Judicial Courtle#, Ministry of Justice and other

relevant institutions.

The project is carried out in a close cooperatiebween an NGO — the Centre for
Liberal Strategies - and the Supreme Judicial Cibuhe results of the projects will
be announced and discussed abaference in Sofia, April 28", Grand Hotel Sofia

This memorandum focuses on some of the result$iraidgs of the project:
Results and findings:

The key finding of the project is that the probleimsthe Bulgarian judicial
system are mordocal than systemic There are indeed problems with the
efficiency of the system in cases concerning ogghicrime, and especially
contract killings and organised criminal groups.wdweer, this does not mean
that the justice system as a whole is inefficiecumbersome or corrupt.
Unfortunately, indiscriminate criticism against tegstem as a whole is quite
widespread, which further undermines citizen caariick in it, and fuels the
influence of populist rhetoric. Our experience shavat magistrates are most
ready to co-operate in reforms when their work arlf§ appreciated —

exaggerated criticism often leads to a conservaggetion.



Therefore, further reforms must be very carefulbilored to tackle the
outstanding problems of the system. Radical irtstibal overhauls, although
popular among parts of the political elite and ¢éxpert community, might not
be necessary. What will be more appropriate ispatgpup the performance of
institutions in specific areas (organised crime nmolaundering, corruption),
and the improvement of the coordination betweenM@stry of Justice and

the Supreme Judicial Council.

The concrete analysis of performance data, whichhaxee carried out, shows
that contrary to public perception the Bulgarianstige system isnot
cumbersome and slow in comparative perspectivaedms of the length of
proceedings, overall statistics demonstrate thatsistem performs in a way
similar to most of the other European countriess Tha result which first came
from a comparative study for 2002 done by the Counfc Europe and its
Commission on the efficiency of justice: according from thedings of this
body, Bulgaria’'s system performed better (in terofslength of criminal
proceedings for instance) than the systems of cegritke Hungary, Latvia and
Switzerland. In our project, we set out to checkcimmore systematically this
finding by carrying out a survey of the combineddth of trials and pre-trial
proceedings. Our official final results will be aumced at a conference in
April. Some preliminary results (which are not frblic use) are as follows:

- average length of civil cases: 298 days (breakdoivmcategories of

cases available)
- average length of criminal cases from the stathefinvestigation: 683

days (breakdown of categories of cases available)
- percentage of appealed civil cases: 19%
- percentage of appealed criminal cases — 12%

- The survey has found out serious administrativaydebf proceedings

between different judicial instances, which neetiedackled.

Generally, the judicial system demonstrates exeelyshigh conviction rates
(see figure 1). This means that due to public etgtienis judges are reluctant to
render not-guilty verdicts. Therefore, difficultses are regularly sent back to

the prosecutors for further investigation. In hglofile cases of politicians this

! European Judicial Systems 2002, Facts and figarethe basis of a survey conducted in 40 Coundiusbpe
Member StatesCEPEJ, Council of Europe Publishing, 2005.



is often the usual course of events. Issues corok toathe court and bounce
back to the prosecutors again and again, which @isttredits the accused and
the judicial system as a whole. Therefore, an eicof positive reform in the
practices of the system should not be only highiHeraonvictions, but also
high-profile acquittals, and increase in the adquitate in general. Somewhat
paradoxically, this is bound to help to restorelubonfidence in the judicial

system.

Although conviction rates are generally very hititere are specific pockets of
hard casesvhere there are in fact very few convictions anatesgced persons.
This is true of areas such as organised crime amcumion in particular.

Regarding the issue of organised crime, the indicathich reveals serious
systemic problems is the number of unresolved echkillings — 173 for the

period 1992-2005. Another worrying trend is that ttoe 25 cases resolved by
the police the judicial system has managed to secanvictions at the first

judicial instance only in some of them. Thus, ie @rea of organised crime,
first, there are few resolved cases and indictmertd, second, the conviction
rates are much lower than the average for the mahjustice system as a whole.
For 2003 the prosecutors report significant inaeeiasthe organised crime and
terrorism cases they dealt with. This appears tdumeto a redefinition of the
reporting for this category. The indicator needsthier precision in

distinguishing between high profile organised crinases and more ordinary
cases of smuggling, trafficking, etc. (see figuyeQverall, the performance of

the system in this area remains poor.

Similar analysis could be applied to the fight agaihigh-profile corruption.
Here the prosecutors report increase of indictmantsconvictions (see figure
3). However, the problem is that in their statstihey do not distinguish
between cases of petty and grand (political) cdioap All abuse of power
cases are lumped together. Yet, despite thesegongblit must be emphasised
that excessive pressure foonvictionsat any price might lead to other serious
systemic problems: acquittals should be taken gsigjosince they will also
demonstrate that the judicial system can rendeinitieé results. Further, it
must be emphasised that corruption — measuredr dith@erception or proxy

indicators — is generally on the decline in Bulgaover the last five years.



Recent surveys carried out by NGOs and institutesvsthat magistrates are
among the groups of public officials which are teasmrupt (measured through
“corruption pressure” indiced)All of this shows that there is a gap between
public perception and reality concerning the isstieorruption in the judicial
system. This gap itself presents a problem becadisgher undermines public

trust.

Based on experience gained in the work on the goyee are convinced that
magistrates appreciate and understand the needeviger the system of
performance monitoring, as well as the need of eortsmprovement of this
system. The Supreme Judicial Council and the differinstitutions of the
Bulgarian justice system have made genuine effortevise and improve their

reporting practices over the last year.

Finally, experience gained in and findings of ouwojgct suggest certain
arguments concerning the character and the effedhe recently adopted
constitutional amendments. Admittedly, these amesds were confined
within fairly narrow boundaries determined by rgknof the Constitutional
Court. Yet, in our opinion, they do have positiveential. Moreover, concerns
that these amendments will lead to encroachmerthefindependence of the
judiciary by the executive or the legislature semrmarstated. The amendments
introduced a number of provisions meant to imprtheedialoguebetween the
judiciary and key other institutions. For instantiee requirement for annual
reports of the three chief magistrates before tmigment is meant timform
the MPs and the public at large of the performasfdieir institutions over the
year, the problems encountered, measures taken, Petidiament cannot
discipline these magistrates (on the basis of ép@nts or in general). Yet, it
could form an informed opinion on the problemsha judicial system, so that it
could take the necessary legislative action by gimanrelevant laws, adopting
appropriate budget, etc. Thus, the amendment Haghapositive potential to
address the pressing need éaternal scrutinyand analysiof the reports of the
magistrates. The second amendment which caused comversy — the so

called “impeachment” of chief magistrates — is aasge which is to be
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employed not in routine, but in a limited numbereateptional circumstances
in which the judiciary itself might be unable tsdpline effectively its leaders.
The impeachment is meant to address systemic alnskegross violations by
magistrates entrenched at the top of the judicyatesn. It by no means
represents an opportunity of political branchesnterfere with the routine,
normal work of the judiciary — it is the ultimatafsguard against breakdown of
the system, which will be very, very scarcely usemhally, some of the new
powers given to the Minister of Justice have alserbseen as an encroachment
of the independence of the judiciary. Firstly, tieav power of the Minister to
monitor judicial efficiency does not give him orrreny right to interfere with
concrete cases and proceedings. Moreover, the tdinisannot take any
disciplinary action against magistrates: this isthe exclusive powers of the
Supreme Judicial Council. Indeed, the Minister thesright to make proposals
to the SJC for disciplinary action, but this is thest he or she could do in this
regard. Secondly, the new prerogative of the Mamistf Justice to bring a draft
budget for the justice system in the SJC does remiyde the right of the SJC to
draft a separate budget and bring it in the CourfcMinisters. Ultimately, the
parliament adopts the budget of the judiciary.his sense, the new powers of
the Minister are just a tool to improve td&loguebetween the judiciary and
the executive in the drafting of the budget lawisTtool could be used or
remain defunct. In any event, it cannot harm tliependence of the judiciary.
Finally, the Constitutional Court, which has a sspbated jurisprudence on
this issue, will anyhow give an authoritative ipeatation of the developing
practices under this provision, which will elimieadny potential threats to
judicial independence. In conclusion, it needs ¢ daid that the Bulgarian
constitutional system has sufficient safeguards ceoring judicial
independence — any worry that it will allow illegiate interference of other
branches in its workings is unfounded. On the @girthere is a need for
opening the judicial system to the public, and dacouraging its cooperation
and dialogue with other branches of power. Gengertille recent amendments

are steps in this direction.

For more information for the project and the upawgnconference please contact Dr.
Daniel Smilov (DPhil, Oxon), Programme Directortlae Centre for Liberal Strategies,

Sofia. @aniel@cls-sofia.ofg




Figure 1. Ratio convicted v. acquitted persons
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Figure 2. Organised crime and terrorism: indictmens, number of indicted
persons, convicted persons
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Figure 3. Corruption cases: indictments v. convictns
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